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1 Introduction

In April 2023, the Georgian regulator, the Communications Commission (CC), issued a draft process
document related to the 5G spectrum award it was planning to run. An English translation of the

draft process documents (5G auction terms and obligations and quality of service control
methodology) was provided to Analysys Mason by Silknet. These documents detailed obligations
attached to spectrum licences, relating to mobile virtual network operator (MVNO) access to mobile
network operator (MNO) networks, as well as the quality of service (QoS) of the rolled-out network.

In this context, Silknet commissioned Analysys Mason to provide a benchmark of potential MVNO
and QoS obligations in SG spectrum auctions in the European Union (EU). This resulted in a review
of the European regulatory framework as well as a comprehensive benchmark of the 34 spectrum

award processes that have occurred over the last five years in EU Member States.

The remainder of this document presents a summary of our findings and describes our main
conclusions on current regulatory best practices regarding the imposition of obligations related to
both MVNO access and QoS in spectrum licences. In addition, we draw two main conclusions
regarding CC’s proposed MVNO access and QoS obligations in its draft process document related
to the 5G spectrum award.
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Key findings

We have performed a benchmark of 34 spectrum awards that have occurred over the last five years
in EU Member States, and compared these tenders with the conditions proposed by the CC. This

review has led us to the following conclusions.

MVNO obligations

o  Our benchmark reveals that the ex-ante MVNO access obligations proposed by CC as licence
conditions appear very stringent, especially considering the level of detail of said obligation and
the fact that they impose the publication of a reference offer. According to our benchmark there
are no equally stringent ex-ante MVNO access obligations that have been imposed in any recent

European spectrum tender.

o In addition, we believe that the CC’s proposed ex-ante MVNO access obligations contravene
the EU regulatory framework in that, as far as we know, the CC has yet to demonstrate through
a rigorous market review process that inclusion of such ex-ante MVNO access obligations in

spectrum licences is indeed justified and proportionate.

e  Our benchmark only identified one case of spectrum tender that included ex-ante MVNO access
obligations (Croatia) and two cases that included MVNO negotiation obligations (Germany and
Portugal). In Croatia, access is to be provided upon a reasonable request and after faithful
negotiations. In Germany and Portugal, such obligations were formulated with a light-touch

approach, only constraining awardees to engage into faithful negotiations.

QoS obligations

« The QoS obligations proposed by the CC appear both complicated and costly to implement and
seem based on the 2020 Austrian spectrum award, which, according to our benchmark, is an

outlier in terms of complexity.

Conclusion

In light of our benchmark, we draw two main conclusions regarding CC’s proposed MVNO access
and QoS obligations in its draft process document related to the SG spectrum award:

o The proposed obligations appear very stringent, and CC has yet to demonstrate that
imposing them on all candidates seeking to be awarded 5G spectrum is proportionate.
e The combination of the proposed MVNO access and QoS obligations may place a
significant burden on the 5G networks in Georgia, both technically and economically. This
has the potential to significantly decrease the appeal of 5G spectrum and even

jeopardize the 5G business case for most, if not all, MNOs in Georgia.

e’ < analysys
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Benchmark of MVNO obligations in the EU

Our review of the EU regulatory framework shows that it is possible to include MVNO obligations
in a spectrum licence, but only under a set of specific and stringent conditions. This review is

based on the two European regulatory frameworks that were applicable to our benchmark:

o the 2002 Telecoms package, which was in force at European level until 20 December 2020 and
on which the oldest spectrum awards used in our benchmark were based

e the current European Electronic Communications Code (EECC), which went into force at
European level on 21 December 2020 and on which the most recent spectrum awards used in

our benchmark were based.

Within the 2002 Telecoms package framework, regulators could only include MVNO access
obligations in MNO spectrum licences on the condition that MNOs had voluntarily committed
to such obligations as part of the spectrum award process. MNOs would typically commit to
opening their network to MYNOs, under fair and non-discriminatory conditions, in exchange for an
advantage (such as, for example, financial benefits or increased bidding points) during competitive
spectrum award procedures. However, the award procedures had to be designed in such a way that
it was still possible to acquire spectrum without accepting these commitments (albeit under

potentially less favourable conditions).

The new EECC retains the abovementioned voluntary commitments, and in addition it also allows
regulators to include MVNO access obligations in spectrum licences. However, in order to add such
ex-ante MVNO access obligations to the licence during a spectrum award process, the regulator
must undertake a rigorous market review process, as it would for any other type of ex-ante

obligation, in order to demonstrate that this access obligation is justified and proportionate.

Out of the 34 spectrum award processes that have occurred over the last five years in EU Member States,
our benchmark identified the 2021 Croatian 700MHz, 3.6 GHz and 26GHz award as the only case of

attaching ex-ante MVNO access obligation to the spectrum licences.

As a result of this process, the awarded spectrum licenses include a requirement to provide access
within three months and a standard offer, among others. However, as was pointed out by the
incumbent operator HT during the public consultation, this obligation is legally weak. It would be

casy to challenge this obligation in court should the regulator attempt to enforce it:

e« it is founded on the aforementioned EECC, but at the time of the spectrum award process in
Croatia, the EECC had not yet been transposed into Croatian law and was therefore not in force
in that country

e no rigorous market analysis had been conducted to demonstrate that this access obligation is

justified and proportionate, as required by the EECC.

e’ s analysys
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In addition, our benchmark identified only two cases of attaching ex-ante MVNO negotiation
obligation to the spectrum licences: the 2019 German 2.1GHz and 3.6GHz award and the 2021
Portuguese 700MHz and 3.6GHz award. In these two tenders, obligations are formulated using a
light-touch approach and only impose on awardees the obligation to negotiate MVNO agreements
in good faith.

In comparison to all of the ex-ante MVNO obligations we have identified in our benchmark, the

obligations published by CC were significatively more stringent, as they included an obligation to

publish a reference offer and provided an unprecedented level of detail, in terms of:

e services offered:
“opportunity to provide its customers with a service similar to the license holder’s service

in terms of quality, volume and speed, as well as geographical coverage area”

«  MVNO models:
“all possible alternative models of mobile virtual network operators (Full MVNO, Light
MVNO, Branded Reseller, Hybrid MVNO and others, and the obligation also applies to
MVNEs and MVNAs)”

o technical content of the reference offer:
“the license holder must indicate the appropriate platforms and operating systems, with the
help of which the service will be provided, roaming services and VAS provision, SIM card
management, subscriber billing (Post-Paid), including self-caring tools and types of

communication (API)”.

If a European regulator wanted to include such ex-ante MVNO obligations in a spectrum award, as
required by the EECC, it would have to undertake a rigorous market review process in order to

demonstrate that this access obligation is justified and proportionate.

o¢ s analysys
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4 Benchmark of QoS obligations in the EU

The current EU regulatory framework (the EECC) and the previous framework (the 2002 Telecoms
package) allow regulators to impose QoS obligations on MNOs through spectrum licences. The

main objective of a QoS obligation is to ensure that network coverage has a sufficient level of quality
and to promote the effective and efficient use of spectrum. Such obligations should be defined and
enforced in a way that is proportionate to such objectives.

Our benchmark of the 34 spectrum award processes that have occurred over the last five years in
EU Member States shows that, in around half of the spectrum awards we analysed, regulators did
indeed decide to add QoS obligations to licences, which is in line with their founding regulatory
objectives. Most of these obligations are defined so as to ensure the actual use of spectrum (to
prevent spectrum hoarding) and to foster the use of innovative technologies. As such, many
obligations are formulated in an indirect way, such as minimum signal levels, minimum sector
throughput or minimum maximal theoretical speeds, rather than defining real-life user-experienced

throughputs. Regulators generally opt for this kind of phrasing for obligations in order to both:

o make the verification (and enforcement) of licence obligations clearer

« take into account the inherent variability of user-experienced data rates in a mobile network.

We have nevertheless encountered a single outlying case of QoS obligations that define, in much
detail. the methodology and protocols to first define and then control (through simulation and
measurement) the fulfilment of minimal user-experienced speeds. These obligations can be found
i the 2020 Austrian 700MHz, 1.4GHz and 2.1GHz spectrum award. We believe this tender is the
main source of inspiration for CC’s definition of QoS obligations in its draft process document

related to the 5G spectrum award.

During the consultation phase preceding the Austrian tender, MNO participants voiced their
concerns that such QoS obligation would be very complex for operators to implement. In addition,
MNOs raised concerns that such QoS obligations would be unnecessarily costly, both in terms of

implementation (cost of roll-out) and in terms of verification (cost of measurement).

o*°<analysys
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sfmsabzMmndnbogonme  3nMmdgdno 333300l 39mMEdYMdsL, BaLodsdobn Lamggdgmal Lobsgzanme
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s1J60mbob/GgbmyMmal 3odmEbomgdalsl s833sMmo FabsLfofmn (ex-ante) MVNO o83300L 30mMEgdYmMIds
3obabsbosmml  moggbbool  3oMmods, BdsMagamomgdimo  3ommEldnmns  RssGomml  obyooszy
ymzmalbdmdp3zgmo  0sBMaL  33ma3s, Mmgmmong 7bes  gobbmMgngamegl  6B3dabdogfmn  Gabsbusfimn
M239nMm00L  ofglgdolsl, s oslsdpoml, Mmd 58335 ©sd3700L  3omadnmadal  sfalgds
350sMoMgdnMmns s 3Mm3mMmEanmon

omenm 5 ﬁqpo.b 39b63s3tmmds8n g3mm3ol 3o380MT0 AsBomadymo 34 LobdofMymo /GabwgfMal dg6AdsM30banL
dyga00 godmzmonbs Lobdomym me3gbBngdda ex-ante (§obsbfsfmn) MVNO 0333980l 33emegdnMgdals
35bLaBmzMal dbmmme ghosyMmome 8x3mbzgzs bmmMssEndo- 2021F. 700833, 3.6 33 ©s 26 6333 MabyMLAL
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93060050 dsmmme MVNO-0156 dmmodsfMs3gdgdal jgmambnbrabngMse §omdmgdnl 3ogmadymyds.
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33mMEIONMIds  3MEJMEIds  MVNE-gdol s  MVNA-bmgobsg) 8Jmby  mMgebobsgnal 05039000
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® mxgfmGab Bagdbognma dnbssmbo

amnEgbbnol .qugqumbgqpao 358mJ34690nm mBaMBHB0 NBs sLobml  Bgbsdsdobo 3msGBmmIYOn ©
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©s VAS Bofmegds, SIM dsfoool 8969x836G0, sdmByb@gdnl dnmnbao (Post-Paid), 8so dmol
03008mBLabyMydal Ladyomgdgdoe (self-caring tools) s 3mBnbogoEnab Labggdo (API).
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boabsmol 80Bndsmymo ©emEY, byd@&mol Bnbodsnyfa 308EMMds 86 8ogbodogmymo 0)mMoYyno
boRgsMy s ofh goBlbaBO3M390 8mabBsfMgdgdal Bog MsmyM 30MHmdgddo Bobsmgdo Lohdomab
8oh396500L. Mmama Fabo, Bofmoanmomydmgdo 30mMEJ0YmIdgdal 583350 gmm3momgdsL
0fhg390, Mame:

o Boongmo gobomb bymoagbbom 3500 MYdJd0L 378mE870s (0 doLnmgds

e 00133m0b0b3096 dmdayMo JLganbozol ©s8083L0sNIOYM n30L9dsL- Moy 3nfhmdgdda
8mBb8sMydmydal dogh Bomadymon 8mBandms gos3a80b Lohgstal (339MOSEMOSL.

d0mbe3s0 Bgdmombndbymabs, 33ma30L @afamgddn 8ga36c0s BmBLSENMIOOL bafabbol (QoS)
3o6Lsb@3Mal ghosymnn ao8mbszmabo 89006333, basg EIGSMIMsE sfhab 3oblbaBm3mymo
8yoimEmEmans o 3mmGmymangdn, Moms asbabsbmammb, 83803 30 3o3mb@mmencgl
(Lo8ymognoms s 3sbm833000 gbom) Moeym 30Mmd3080 dmdbdsMmadmabm3al boandolafzcomdo
8o608sgnymo Lohdsmy. 3aMmdm, 58330M0 35NEJOYMJOS 336300905 93bGM0ST0 700833, 1.4333 o
2.1333 ©0s35bmbg0d0 fMo@nmbnbdofMymo fgbymLol gosgdal 306Hmdgdal momdsty 2020 Hanabs
m3ndg6®3n; H36 3g0dfhmdo, MHmd LfmMae ab &3bgmo GomBmogalbl 3mBabnab dogfh 5G
LobBoggdol sndenmbol 30fmdydol miydab®adn 8mabobyMmgdal bafabbal (QoS) 3sbLsBm3Mmols
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On the nineteenth of May of Two Thousand and Twenty- three I, notary of Georgia, N. Ginturi, in my Notary Office located in N13 B.
Kvernadze str. Floor 2, flat 2, Thilisi, was applied by the translator Maia Kandinashvili (born in Tbilisi, personal N> 13001003888, living in, Georgia,
Diploma of bachelor of English language #000050, issued by Tbilisi Political Academy in 2008). She presented the document and its translation
from English into Georgian language and has requested to certify the authenticity of forty signatures of translation. I determined her personality
presented by her identity document. I verified the authenticity of Maia Kandinashvili and confirmed that she is authorized to translate.

Translator is warned that she is responsible for the correctness of the translation. She in my presence personally signed at the translation
of the document.

25005bEOm0s LsBmEHsM® 8mBlobyyMgdoL Lsbrsn®o mobo 72%993wsmobmgols 160.00 /5L BsBmEa/ @smo, 0o65b85@ bbmdamem
8mg3ggdgdol  dgemmamgdoms  BgLergaegdolsmgol, Lsbasr®ols s Lagstonggammls  Beds®ombos  3smadobogol s@agboro
Bog35L60L mgbmdal, Bsoo 272 -ob 31, Brbeobs 5.00 (brjmo) @M, 28.80 /m3EsM35 WsMo ©s MmbINEO MYoX0/ @0, MoBbIs®
Bags®mgganml Lvasslisbsm 3mgdbol 166-g 87benols, Ly 193.80 /56 mabdma@sesdgdo @G0 S MbIMEO YOO/ 1gDEO.

Paid for notary duty fee for four duplicates: 160.00 /one hundred sixty/ GEL (In accordance for duty of notary act and established
amount of fee for Georgia Notary Chamber, about approve their rule of fee and service terms by Georgia Government Resolution (Resolution
N272, 30.05.2022), article 31, 5.00 (five) Gel, the.ngtary act registration fee in electronic notary registry, in accordance for notary duty fee and
established amount of fee for Georgia Ng 77 G ‘.---. t approve their rule of fee and service terms, article 39 and VAT: 28.80 (twenty eight

AT R Cere-By G-e' , article 166 (VA P). total: 193.80 /one hundred three Gel and eighty tetri/ Gel.
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